








Committee must however comply with the broad rules
of natural justice that dictate, for instance, that
reasonable notice be given to Committee members of
proposed meetings and that an adequate record is

kept of all proceedings.

Bearing in mind the requirement that the Committee
must consist of at least three persons, it would be
fair and reasonable to set a gquorum of three for any

one meeting.

It would similarly be fair and reasonabkle for any
decision to be by a simple majority vote of those
present at the meeting. Certainly no proxy votes
are recorded in the minute book in my possession,
which dates from 1867 to 1950. In the absence of a
constitution permitting proxies, I would be of the

view that proxy voting is not permissible.

So far as voting rights at AGM are concerned, the
Act, probably deliberately, merely refers to the
fact that the Committee members shall be "chosen
annually" by the rated inhabitants. At the time
this probably meant in effect one vote per house.
Clearly, the 1863 Act was well before women's |

suffrage!

Should these matters presently be a cause for
concern, an answer may be for a draft constitution
to be prepared and considered by the Committee in

the first instance.

The legal efficacy of adopting a Constitution when
the Gardens in Towng Act is silent as to guidance
thereon is something which would reguire highly
specialised (and expensive!) advice from a leading
QC who may well advise seeking judicial sanction.
We should in my view, keep matters in perspective

and remember that the Garden Committee has operated



waveers since 1867 without a formal Constitution!
If we adhere to the rules of natural justice my own
feeling is that we could carry on in the same way

for another hundred years!

Development of the garden sdguare

The garden square is vested in the Committee in
order to keep it as such (Section 1 of the 1863
Act). Any person "in right of any house or other
property" may seek to protect the garden sguare by
requesting [Westminster City Council] to take action
to that effect (Section 2).

Furthermore, Montpelier Sguare is a "protected
square" under the London Sguares Preservation Act
1931, the basic effect of which is to prohibit its
use otherwise than as an ornamental garden, pleasure

ground or ground for play, rest or recreation and
to prohibit any building or other structure or
erection from being placed on or over the Sqguare

except in connection with its authorised users.

It could be strongly argued that the provision, for
instance, of an underground car park, is contrary to
the intention of both the 1863 and 1931 Acts
(although perhaps not the strict wording of these
Acts, since the Acts do not expressly prohibit
buildings or structures *under" the Square and no
doubt underground car parks were not envisaged as a
possibility). Planning permission would be required
from Westminster City Council for any such
development, who would take into account the fact
that the square falls within a conservation area,

contains listed buildings and protected trees.



ral NY Mattels

As I have already explained, technically speaking,
the Committee is not a precepting authority.
Instead, the expenses of maintaining the Square are
met by charging the Square's residents with "specilal
expenses" under Section 147 of the Local C.vernment
Act 1972.

Section 147 (1) Local_ Government Act 1972 provides
that:-

"All expenses of a principal Council shall be
general expenses chargeable on the whole of
their area except - (a) those which by virtue
of any enactment or instrument of a
legislative character are special expenses

chargeable only on part of their area..."
Section 147 (3) provides that:-

"aA district council may by resolution declare
any expenses incurred by them to be special
expenses chargeable only on such part of
their area as may be specified in the
rescolution, and any such resolution may be
varied or revoked by a subsequent resolut® N

of the council.™
Section 149(3) provides as follows:-

"Amounts leviable by a District or London
Borough Council by means of a rate shall be

chargeable: -

(a) in the case of amounts leviable to
meet liabilities in respect of general
expenses, on the whole of the District

or Berough;






askin_ how the garden square presently subje = to
the "special expenses" system will be rated under
the 1988 Act. We were told that the only two
relevant garden squares are Hanover Square and
Montpelier Square. The officer stated that what she
called the "garden rate" (i.e. recovery of
maintenance costs as special expenses") would
continue. This would have to be by Council
resolution, but she could not specify under which
provision the resolution would be made. It would be
unsafe to rely o this telephc e conversation, and I
suggest that a formal approach be made. Clearly,
lobbying may be needed if the right response is not

forthcoming!

The level of the community charge has not yet been
set, and indeed will not be set until after April
next year. However, I understand from Westminster
City Council that the Department of the Environment
recently estimated that had the community charge
system been in operation in Westminster in 1988/1989
the charge per adult would be in the order of £450.
Thus allowing say 2 adults per house, the new
community charge (excluding the special charge for
the garden) bill will be say, £900 per annum against
a current rate bill per household (again excluding
the garden charge!) of say, £4,000 ie. a savi.., of
about £3,000.

If this guesstimate proves to be accurate we shall
be able to demonstrate to householders that they are
substantially "in credit" as a result of the switch
to community charge and therefore our "one off"
request for the replacement of the railings may seem
palatable.
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